INTRODUCTION
In Maryland, judges who hand out criminal sentences have very broad power to subsequently reduce those sentences.
1 The sentencingjudge may reduce a sentence at any time for any reason, as long as the defendant has filed a motion to modify the sentence within ninety days.2 Not only does the judge retain this power throughout the entirety of the defendant's sentence, it also allows him to modify a sentence to Probation Before Judgment ("PBj") after the original sentence was served.
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The authors conclude that the overwhelming majority of cases in which the practice is used are for non-violent drug and theft offenses, where the possibility of sentence modification is a powerful incentive toward the completion of drug and alcohol treatment programs or toward restitution to the victim. Even many critics of the practice do not oppose its use in these cases. Although modification for these purposes normally takes place within one year of sentencing, there are many instances where judges need two or even three years to confirm that the defendant has completed his or her rehabilitation. A oneyear time limit would significantly interfere with this process.
Sentence modification for persons serving more serious, often violent crimes, is much more controversial; although the number is much smaller, some cases do exist. In a few cases, the system has been abused or judges have failed to follow proper procedural guidelines. The authors believe, however, that, although sentence reduction should be used carefully and sparingly in cases where long prison sentences have been handed down, it is a useful tool in some cases and should not be restricted to only certain crimes or to a certain time period.
It is important that the procedural safeguards be strictly followed and that some form of centralized record-keeping be maintained. These protections would eliminate most improper uses of sentence modification. They will also allow sentence modification to continue in the many cases where it is helpful to the rehabilitation of non-violent offenders, and in the few cases where it is warranted, even when the defendant has committed a serious crime of violence.
II. THE MARYLAND LAW OF SENTENCE MODIFICATION
Ajudge's power to modify a sentence in a criminal case is not new to Maryland law. As early as 1890, the Court of Appeals of Maryland recognized "the long-established principle that courts have power to set aside or change their judgments during the term at which they are entered."14 Since 1951, this power has been specified by court rules. 15 The current governing rule reads, in pertinent part:
Rule 4-345. Sentencing -Revisory power of court.
(b) Modification or reduction -Time for. The court has revisory power and control over a sentence upon a motion filed within 90 days after its imposition (1) in the District Court, if an appeal has not been perfected, and (2) in a circuit court, whether or not an appeal has been filed. Thereafter, the court has revisory power and control over the sentence in case of fraud, mistake, or irregularity, or as provided in section (e) of this Rule. The court may not increase a sentence after the sentence has been imposed, except that it may correct an evident mistake in the announcement of a sentence if the correction is made on the record before the defendant leaves the courtroom following the sentencing proceeding. 16
The rule is clear that a judge has the power to modify a legally imposed sentence-not tainted by fraud, mistake or irregularity-only if the defendant files a motion within ninety days of its imposition. 17 This requirement was held to be jurisdictional and has been strictly enforced. What is not so clear from the language of the rule is how long this power continues after a defendant has filed a timely motion. Must the judge rule on the motion within some time limit, or may he hold it sub cuna for the length of the sentence?
Under the current rule, the question of whether there was any time limitation on a judge's power to reduce a properly imposed criminal sentence l8 was specifically addressed by the Court of Special Appeals 14. State v. Butler, 72 Md. 98, 100, 18 A. 1105 , 1106 (1890 . 15. See Robinson v. State, 106 Md. App. 720, 722-23, 666 A.2d 909, 911 (1995) . 16. MD. R. 4-345(b) (2003) .
Id.
18. This article addresses only the question of a judge's power to reduce, not increase a sentence. Ajudge's power to increase a sentence is limited to correcting "an evident mistake in the announcement of a sentence if the correction is made on the record before the defendant leaves the court-of Maryland in State v. Robinson. 19 In Robinson, the defendant was given a ten-year sentence in 1990 for various crimes, including assault with intent to maim. 20 Defendant filed a timely motion for sentence modification within ninety days of the imposition of the sentence.
!
In 1994, four and one-half years after it had been imposed, the trial judge, following a hearing on the motion, modified the sentence by suspending the unserved portion of it and imposing a term of fiveyears probation. 22 The state appealed, claiming that the trial judge lacked the authority to modify a sentence four and one-half years after it was imposed. 23 The court of special appeals, after a thorough review of the history of sentence modification in Maryland, held that a judge does have the power to modify the sentence at any time, as long as the motion to modify was filed within ninety days of the imposition of the sentence. 24
The court began its analysis by noting that under the common law, a court in Maryland had revisory power over its judgments, including the power to modify sentences, "only during the term of court in which the judgment was issued."25 That limitation was changed in 1951 by Rule lO(c) of the General Rules of Practice and Procedure. 26 This rule provided the court the power to reduce a sentence within ninety days of its imposition. 27 The court had this power whether the defendant had moved for such modification or not, and retained this power for ninety days even if the term of one court might have expired and another begun. 28 The purpose of the new rule was to "ameliorate the harshness of the former practice."29 room following the sentencing proceeding." Id. This restnctJon is required by the Double Jeopardy Clause of the United States Constitution. See U.S. CONST. amend. V. This article also does not address the question of ajudge's power to correct an "illegal" sentence, which may be done "at any time." MD. R. 666 A.2d 909. 20. Id. at 721, 666 A.2d at 910. 23. Id. 24. Id. at 724, 666 A.2d at 912. 25. Id. at 722, 666 A.2d at 910; see also Ayre v. State, 291 Md. 155, 159-60, 433 A.2d 1150 , 1153 (1981 State v. Butler, 72 Md. 98, 100-01, 18 A. 1105 , 1106 (1890 (discussing the Maryland common law rule dealing with modification of judgments). 26. See generally Madison v. State, 205 Md. 425, 434, 109 A.2d 96, 100 (1954) (discussing the General Rules of Practice and Procedure, Part 4, Rule 10(c».
Id.
The rule applied in all criminal cases except those involving bastardy, desertion, and non-support. Id. 28. Robinson, 106 Md. App. at 722-23, 666 A.2d at 911. 29. Johnson v. State, 274 Md. 29,40,333 A.2d 37, 43 (1975) . Under the former practice, the jurisdiction of the court to modify a sentence expired after the term in which the judgment had been entered. [d. According to the Robinson court, "the time period within which a judge could modify [a] sentence was significantly expanded" in 1961 by Maryland Rule 764(b), which allowed the judge to modify a sentence "[£Jor a period of ninety (90) days ... after the imposition of a sentence ... or thereafter pursuant to motion filed within such period . .. ."30 This gave the trial court two available periods within which it could modify a sentence: within ninety days without a motion from counsel, or "thereafter" as long as a motion was filed within ninety days.31 The Robinson court determined that " [t] he term 'thereafter' was open-ended and there is no other reading that can be given it."32 Present Rule 4-345 (b), and the rule in place when Robinson was decided, reads in pertinent part: "The court has revisory power and control over a sentence upon a motion filed within 90 days after its imposition ... ."33 The Robinson court interpreted this rule as taking away the judge's power to modify sentences sua sponte, but leaving the judge's power to modify pursuant to a timely motion intact without any time limitations. 34 The court stated that "[t]he second and longer time period for modification, triggered by the filing of a motion within 90 days, no longer enjoys the presence of the word 'thereafter' but is no less open ended." 35 The state recognized that the ninety-day time limit for filing the motion might extend into a new term of court, but it argued that the judge's power to grant that motion would end upon termination of that succeeding term. 36 The court rejected the state's argument, which would have engrafted a remnant of the old common law rule onto the new Rule. 37
The Court of Appeals of Maryland has not specifically addressed the issue of whether there is any time limitation on a judge's power to revise a sentence, but it has given its seeming approval to the Robinson approach in Greco v. State. 38 In that case, the trial court had granted a defendant's Motion for Reduction of Sentence eight years after imposition of the original sentence. 39 The defendant then filed another motion to modify within ninety days of the sentence reduction. 4o The 30. Robinson, 106 Md. App. at 723, 666 A.2d at 911; MD. R. 764(b) (1) (1957) . 31. Robinson, 106 Md. App. at 723,666 A.2d at 911. 32. Id. 33. CompareMo.R.4-345(b) (2003 ),withMo.R.4-345(b) (1995 . 6, 1984 , effective July 1, 1984 38. 347 Md. 423, 701 A.2d 419 (1997). 39. Id. at 426, 701 A.2d at 420. 40. Id. 7 actual issue facing the court of appeals was whether the sentence reduction should be treated as an imposition of sentence, which would allow the defendant ninety days to file a second motionY In holding that it was an imposition of sentence, the court at least tacitly approved the original modification, even though it was eight years after the original sentencing. 42
Additionally, the Greco court cited Robinson for the proposition that there is no time limit on ajudge's power to modify.43 It also acknowledged that the Rules Committee had considered and rejected a recommendation that the rule be amended to impose a time limitation on the power to modify.44 The Court of Appeals of Maryland, however, took note of two federal cases in which the court refused to allow sentence modification, pursuant to Federal Rule of Criminal Procedure 35(b), after eighteen and thirty months respectively.45 Nevertheless, the court intimated that federal cases were not very helpful when interpreting the Maryland rule because of the much more limited power given judges under the federal rule. 46
The Maryland courts' reading of Rule 4-345(b), although reasonable, is not the only plausible interpretation. The appellate courts of one state with a rule similar to Maryland's have imposed a duty on the trial judge to rule "within a reasonable time after its filing."47 Rule 35 (b) of the Colorado Rules of Criminal Procedure reads, in pertinent part: "The court may reduce the sentence provided that a motion for reduction of sentence is filed ... within 120 days after the sentence is imposed .... "48 In Colorado v. Fuqua, the defendant had filed a timely motion to modify.49 The trial court, however, "apparently laboring under the notion that its jurisdiction was interminable, failed to rule on the motion until approximately eighteen months following the expiration of the 120-day filing period."50 The Supreme Court of Colorado held that the sentencing court was under a duty to act "within a reasonable period of time," and if it did not so act, then it "becomes the defendant's obligation to make reasonable efforts to secure an expeditious ruling on the motion."51 If the defendant fails 701 A.2d See Greco, 347 Md. at 436-37, 701 A.2d at 425-26. 47. Colo. v. Fuqua, 764 P.2d 56, 61 & n.4 (1988 [Vol. 33 to do so, "the motion for reduction should be deemed abandoned."52 The Colorado court made this ruling based on policy, rather than statutory construction. They held that a timely ruling was necessary to give "due deference to the principle of finality," "to relieve the sentenced defendant of needless uncertainty" and to allow "the Department of Corrections to structure a suitable program for the inmate and assign him to an appropriate correctional facility .... "53 Until 1984, Federal Rule 35(b) was also similar to Maryland's present rule in that it allowed a court to modify a sentence if the defendant had filed a motion to modify within the rule's specified period of time-120 days for federal cases and ninety days for Maryland cases. 54 Although the rule did not contain a time limit on the court's action, the appellate courts read a requirement of "within a reasonable time" into the rule. 55 In 1985, it was amended to contain this explicitly. 56
As noted above, the Court of Appeals of Maryland, in Greco v. State, placed little weight on the federal cases which read a "reasonable time" limit into the federal rule because that rule is quite different than Maryland's, giving the judge virtually no opportunity to modify a sentence. 57 But the court failed to note that those opinions were written before the 1985 and 1987 amendments restricting federal judges' powers and were interpreting the federal rule when it was much more similar to the Maryland rule. 58 v. Kajevic, 711 F.2d 767 (7th Cir. 1983) , the pre-1985 version "onlyauthorized District Courts to reduce sentences within 120 days"). The rule was amended again in 1987 to repeal the 120-day limit altogether. Hayes, 983 F.2d at 81. 57. See 347 Md. 423, 434-37,701 A.2d 419, 424-26 (1997) ; see also supra note 46
and accompanying text. 58. See generally Greco, 701 A.2d at 424. The fact that a judge may act on a motion years after it was filed, based on facts that were not in existence-or perhaps even contemplated-at the time of the motion, makes the Maryland procedure unique, not only in regard to sentence modification but in almost any area of the law. Broadly speaking, a motion is a request for a court to issue an order. 59 Normally, a motion must state the grounds for why it should be granted, based on facts in existence at the time the motion is made. 60 The motion is usually granted or denied within a reasonable time after being made, based on the facts presented in the motion. In some cases, the motion may be held by the court until some later part of the judicial process. For example, under Rule 12 of the Federal Rules of Civil Procedure, pretrial motions are normally "heard and determined before trial on application of any party, unless the court orders that the hearing and determination thereof be deferred until the trial."61
There are few areas of the law in which final judgments may be modified years after being made. With injunctions and other equitable orders, for example, the issuing court retains permanent jurisdiction to modify or dissolve the order. 62 This, however, usually must be done by motion at the time the modification is requested, showing a change in circumstances between the time of its issuance and the time the motion is made. 63
It is somewhat surprising, therefore, that the Maryland courts have given Rule 4-345 such a broad interpretation. The court was clearly influenced by the language of the earlier version that allowed a court to modify a sentence "[£Jor a period of ninety (90) days after the imposition of a sentence ... or thereafter, pursuant to motion filed within such period .... "64 Obviously, the drafters of this rule contemplated the granting of a motion after the ninety day period and chose to use the open-ended term "thereafter," rather than a phrase such as "within a reasonable time thereafter."65 It was not, therefore, unreasonable for the Robinson court to interpret the framer's intent of that earlier version as setting no time limit on the granting of a motion pursuant to a timely motion. The court was further justified in its interpretation because the rule's legislative history lacked evidence demonstrating a desire to impose such a time limit when the rule was modified as part of the 1984 recodification. 66 59. A motion is a "written or oral application requesting a court to make a specified ruling or order. tighter limits on ajudge's power to modify a legally imposed sentence. The vast m~ority of states either deny judges any power to modify sentences 76 or give judges varying time limits between thirty days and one year to modify a sentence. 77 The most common time limits are ninety78 and 120 79 days, although five states have a shorter limit,80 and eight have either a 180-day or a one-year limit. 81 In most states, the judge must actually reduce the sentence within the time limit. 82 In a few states, if the defendant makes a motion to modify within the limit, the court has "a reasonable time" thereafter to rule on the motion. 83 Some of the states with a time limit of one year or less allow a longer or unlimited time period for modification, but impose severe restrictions on its use after the normal time limit expires. For example, in both California and Kansas, judges can modify sentences after 120 days only upon recommendation of the Director of Corrections. 84 In Delaware, a sentence may be modified after ninety days only in "ex-[Vol. 33 traordinary circumstances,"85 and in Indiana after 365 days with approval of the prosecuting attorney.86 In Wisconsin, where judges by statute have up to 180 days to modify sentences,87 the state supreme court has held that sentencing courts have the "inherent power" to modifY sentences during the entire term of the sentence, but only when "new factors" have been shown. 88 The Wisconsin courts have interpreted "new factor" very narrowly, not encompassing either the defendant's rehabilitation,89 or a court's reconsideration of the fairness of the sentence based on a reweighing of the facts known at sentencing. 90
Presumably, those states with a short period for modification-120 days or less-did not intend that it be used either as a reward or a response to a defendant's rehabilitation-as it can be and often is used in Maryland-because little in the way of rehabilitation could be accomplished in such a short time. Rather, the most likely purpose of such statutes is to give the defendant an opportunity to ask the judge to reconsider the fairness of the original sentence, or to consider additional information that existed at the time of sentencing but was not presented. For example, the Supreme Court of Massachusetts stated: "Occasions inevitably will occur where a conscientious judge, after reflection or upon receipt of new probation reports or other information, will feel that he has been too harsh or has failed to give due weight to mitigating factors which properly should have been taken into account."91
In fact, some courts have held that a judge may not consider the defendant's behavior during incarceration following the sentence in deciding a motion to modify.92 In those states with a one-year limit, the modification power might be useful for rehabilitation purposes in at least some cases where the original sentence was not more than a few years. (West 1998 & Supp. 2002 (stating that the court shall, within ninety days after a motion to modifY is filed, either determine the motion or extend the time for doing so by not more than an additional ninety days). Wis. v. Kluck, 563 N.w.2d 468, 470 (1997) . Id. at 471. Wis. v. Grindemann, 648 N.W.2d 507, 515 (Wis. Ct. App. 2002) . Dist. Attorney for the N. Dist. v. Super. Ct., 172 N.E.2d 245, 250-51 (Mass. 1961) . See, e.g., In re Clark, 608 N.E.2d lO60, lO63 (Mass. App. Ct. 1993). Judges in only two other states seem to have the kind of broad powers given to Maryland judges. 93 In Hawaii, pursuant to Rule 35 of the Rules of Penal Procedure, defendants have ninety days to file a motion to reduce their sentences. 94 Once the motion is made within the time period, the court is empowered "to act on such motion even though the time period has expired."95 There are no reported cases that place a time limit on the court's actions. There are, however, also no cases in which an appellate court has specifically approved a sentence reduction long after the ninety day filing limit. In Alabama, although a judge may only modify a sentence within thirty days of its imposition, the court retains jurisdiction throughout the sentence "to suspend that portion of the minimum sentence that remains and place the defendant on probation .... "96 Therefore, although Alabama judges have limited power to modify a sentence, they have significant and extended powers to have defendants released from prison before their sentences are served.
As this review shows, critics of sentence modification in Maryland are correct that Maryland law gives judges some of the broadest, if not the broadest, powers to modify sentences of all fifty states. It is one of only a handful of states that give judges both the time and discretion to use sentence modification as a rehabilitation tool. This unique status does not necessarily mean that Maryland law should be changed, but probably does put the burden of proof on those supporting the practice to show that it has benefits in comparison to the law of other states.
As for federal practice, not surprisingly, federal judges' power to modify sentences has been severely curtailed, along with the narrowing of their discretion in original sentencing, with the imposition of strict, mandatory guidelines. Until a 1987 amendment, federal judges had the power to correct an illegal sentence "at any time," and the power to reduce a sentence for any reason sua sponte within 120 days or within a reasonable time after 120 days pursuant to a motion filed by the defendant within that period. 97 That rule was similar to the rules now in effect in the majority of states, and in fact, many states' rules were patterned after the federal rule. In 1987, at the same time that Congress mandated a sentencing system in which judges' discretion in sentencing was narrowed, Federal
Rule 35 was amended also to curtail significantly federal judges , ability to reduce sentences. 98 Whereas courts previously had unlimited time to correct an illegal sentence, they now are given only seven days to "correct a sentence that resulted from arithmetical, technical, or other clear error."99 Sentence reduction sua sponte or by motion of the defendant for any other reason was completely eliminated. 100 Other than the ability to correct "errors" within seven days, courts may only modify sentences upon motion of the government-usually within one year, but with some exceptions-and only if "the defendant, after sentencing, provided substantial assistance in investigating or prosecuting another person."IOI Any sentence reduction under this rule must also be in accord with "the Sentencing Commission's guidelines and policy statements."102
In addition to their power under Rule 35, federal judges also have the statutory power to reduce sentences in three very limited circumstances. 103 The first two may only be done pursuant to a motion by the Director of the Bureau of Prisons, either for: "extraordinary and compelling reasons," or if "the defendant is "at least 70 years of age, has served at least 30 years in prison," and "is not a danger to the safety of any other person or the community."104 The third way can be done by the court sua sponte or upon a motion of the defendant in cases where the defendant "has been sentenced to a term of imprisonment based on a sentencing range that has subsequently been lowered by the Sentencing Commission ... if such a reduction is consistent with applicable policy statements issued by the Sentencing Commission."105
IV. THEORIES OF PUNISHMENT
In order to best determine if the sentencing revisory power given judges is appropriate, it is critical to analyze which theories of punishment are part of a particular sovereign's penology goals, and then see if the revisory power meets these goals. Most experts separate the goals of punishment into four dominant theories: incapacitation, de- terrence, rehabilitation, and retribution.
l06 Each theory needs to be completely understood before applied to a system that employs sentencing revision as a tool.
The first three of these theories are essentially utilitarian in nature. \07 That is, they look primarily to the future and hope to achieve a specific goal through the sentence imposed on the defendant. 108 When a system's sentencing ranges for a defendant are based in whole or in part on an individual or combination of these theories, it is making a statement regarding future goals for the defendant and others, and how it plans to achieve those goals. 109 The fourth theory, retribution, is only utilitarian by happenstance and is instead based upon principles of justice and morality.l1O A sentencing system based on this theory is not primarily concerned with the modification or control of the defendant and others' behavior through the sentence imposed on the defendant, but instead on achieving justice for the government, defendant, and victim. III This difference is crucial to the approaches taken by many states 112 and the federal government through sentencing tools such as the revisory power and the Federal Sentencing Guidelines. I 13 Retribution, often called 'Just deserts" when advocated by those to the left of political center, is based upon the principles of justiceY4 That is, each crime deserves a certain sentence or range of sentences that is commensurate with the harm done and the moral blameworthiness of the wrongdoer.
115 A sentence that is substantially harsher than that which reflects the seriousness of the crime committed is un- 
ANDREW VON HIRSCH, PAST OR FUTURE CRIMES: DESERVEDNESS AND DANGER-OUSNESS IN THE SENTENCING OF CRIMINALS 31 (1985).
just and therefore immoral. 116 A punishment that is too light fails to address the wrong done, diminishes the gravity of the crime committed,117 and ultimately erodes the moral compact of a free society. Retribution is non-utilitarian in that its purpose is to further justice, rather than to achieve a socially useful goal. lIB The utilitarian aspect of retribution occurs only in the broadest sense of its purpose. 119 Retributionists believe that when a crime is committed, a wound is inflicted on society.120 The only way to salve that wound is to apprehend the criminal and sentence him proportionally to the wrong he committed. 121 But retributionists, unlike utilitarians, do not focus on whether the sentence will diminish the likelihood that the offender, or a similarly situated person, will harm society again. 122 If a sentence is proportional to the seriousness of the crime, justice is served and the retributionist is satisfied. 123
Eighteenth-century criminologist Cesare Beccaria was perhaps the most influential advocate of justice-based punishments. 124 In his landmark work, On Crimes and Punishments,125 Beccaria argued that punishments should not be based on who the offender was and his status in society, but rather on the particular crime that was committed. 126 Beccaria argued that people must be treated equally by the criminal justice system, regardless of their status or background. 127 Judicial punishment can never be used merely as a means to promote some other good for the criminal himself or for civil society, but instead it must in all cases be imposed on him only on the ground that he has committed a crime; for a human being can never be manipulated merely as a means to the purposes of someone else and can never be confused with the objects of Fairness and justice had to be the hallmarks of the legal system, and this was to be achieved by focusing on the seriousness of the crime and not the social status of the offender. 128 Part of Beccaria's approach to crime was the belief that crime was an act of freewill. 129 While certain factors increase the likelihood that some people will commit crime, the most important consideration is an individual's freewill and ability to act with his own volition. 130 As the decision to commit a crime is a volitional and immoral one, punishment should be based on the degree of moral wrong as well as the seriousness of the criminal act itself. 131
Thus, Beccaria's belief in crime as an act of freewill and moral wrong,' combined with his view that punishments should be fair for the offender as well as society, led him to be an advocate for retribution. 132 Beccaria, however, also saw deterrence as a more utilitarian goal that could be achieved without excessively skewing the necessary proportional relationship between the seriousness of the crime and the harshness of the punishment. 133
There are two types of deterrence that can be used in sentencing: special (also referred to as specific) deterrence 134 and general deterrence. 135 Special deterrence seeks to make the price that the defendant will pay in either a fine or imprisonment high enough that he will be disinclined to engage in criminal activity again.136 General deterrence makes a particular defendant's sentence a tool for modifYing the behavior of others who might be contemplating committing a similar crime. 137 The result is that potential offenders will hear of the 128. See id. 129. Id. See also LEON RAnZINOWlCZ, IDEOLOGY AND CRIME 12-13 (1966) (discussing how this view of crime as the product of freewill makes both retribution and deterrence appropriate justifications for punishment).
130. BECCARIA, supra note 125, at 12-13. 131. One commentator describes the retributionist's approach that views the criminal as a rational actor as: "If he chooses not to sacrifice by exercising self-restraint and obedience, this is tantamount to his choosing to sacrifice in another way-namely, by paying the prescribed penalty." MuRPHY, supra note 1l0, at 47. The criminal is morally responsible for his actions, which, to the retributionist,justifies infliction of punishment. defendant's sentence and will decide that their own possible criminal behavior is not worth the punishment, because the price of the penalty is higher than the rewards that flow from the criminal conduct. 138 Deterrence-based punishments involve one and possibly two necessary elements (depending on whether special or general deterrence is the goal), the first somewhat theoretical, the second very practical. 139 Deterrence theory is based upon the view of crime as a rational act and is in line with the work of Beccaria. 140 Beccaria, unlike the positivists that would follow him, believed that crime was an act of freewill. 141 He saw crime as the product of the criminal's rational decision that the rewards from the crime exceeded the likelihood of being apprehended and successfully prosecuted combined with the severity of the possible punishment. 142 Beccaria and his followers believed that successful crime control would be achieved by tilting the balance just enough so that the criminal viewed the cost of being caught and punished as greater than the bounty from the crime itself. 143 With respect to specific deterrence, the judge should set the punishment just high enough to create a significant disincentive for future criminal behavior by the defendant himself.144 Regarding general deterrence, the defendant's punishment should be set high enough so others contemplating the commission of a similar crime will be frightened by the penalty imposed.1 45
The second element-communication-is necessary only to achieve the goals of general (not specific) deterrence. 146 In order for others who are thinking of engaging in criminal activity similar to that of the defendant to be deterred from doing so, the potential offender must be aware of what sentence was handed out in a particular case. 147 Sometimes a case of particular notoriety achieves this goal because it supra note 110, at 96-97; see also United States v. Blarek, 7 F. Supp. 2d 192, 202 (E.D.N.Y. 1992 receives saturation coverage in the media. Other times, proponents of general deterrence hope to get the message out by repeatedly assigning appropriate sentences in cases involving certain crimes. 148 For example, society has come to view driving under the influence of alcohol or drugs far more seriously than in past decades. While no one sentence may convey the seriousness with which society now views the dangers of this crime, proponents of general deterrence expect that when the public repeatedly hears that offenders were given tough sentences, others thinking of drinking and driving will not do so out of fear of the legal consequences. 149
In the late-nineteenth century, positivists dominated criminal justice theory.150 Viewing Enrico Ferri as their intellectual father, the positivists were a broadly grouped combination of criminologists and others. 151 They believed that the decision to engage in criminal activity was far more than an act of freewill on the part of the offender. 152 Economic, social, environmental, psychological, anatomical and other factors particular to the individual criminal were believed to also play a role in the decision to violate the criminal laws. 153 The positivists thought ignoring these factors when sentencing, was to ignore reality.154 The positivists focused not on the crime, but on the criminal himself.155
This focus resonated from the idea that people commit crimes for different reasons, often not of their own making. Therefore, it is both wrong and ineffective to give everyone who commits the same offense a similar sentence. 156 Positivists thought it better to tailor the sentence to fit the offender, which achieves specific goals through the sentence. 157 These goals have been refined to incapacitation and rehabilitation. 158
Incapacitation is a theory of punishment whose goal is to separate offenders from society long enough so that they cannot offend again, in order to protect society.159 Generally, sentences based primarily on [Vol. 33 incapacitation are reserved for the most dangerous of criminals, those who exhibit predatory and extremely violent behavior.
160 While incapacitationists consider the crime committed, they are far more concerned with the criminal and the likelihood of his committing another serious offense. 161 Incapacitation, perhaps more than any other theory of punishment, requires the sentencer to predict the future behavior of the defendant.
162 This is normally done by looking at a variety of factors. These include the seriousness of the crime, how often in the past the defendant has committed similar crimes, psychological or other profiles of the offender that offer reasons for his extreme, irrational behavior, and any other clues that might exist regarding the offender's future dangerous conduct. 163 Often, these factors deprive the offender of the ability to desist from the serious and violent criminal behavior he previously exhibited.
There are many who commit criminal acts who do not need to be separated from society for extended periods of time either because they are not that dangerous to begin with or because the reasons behind their offenses can be removed or submerged. In one way or another, these individuals can be rehabilitated to the point where they will no longer commit criminal acts. Therefore, sentences of incarceration should be only as long as it takes for the individual to be rehabilitated from those elements that caused him to commit the crime. 164 Rehabilitationists believe that the vast majority of criminals commit crimes because of something in their psychological make-up, background, or environment that leads them to offend. 165 Based in positivist theory, rehabilitationists generally view it as wrong to punish based primarily on the act committed and to sentence all similar actors to similar sentences. 166 Some rehabilitationists see crime as a form of sickness or the result of other sicknesses. 167 As with recovery from any disease, different people take different periods of time to overcome those things that caused them to offend. defendant is a substance abuser, perhaps his involvement in a drug or alcohol program would remove his need to commit crimes. If the problem is psychological, then counseling may be needed to deal with the source of the offender's criminal behavior. If the problem is environmental, then a more positive environment needs to be created for the offender. Sometimes that means merely changing the people and groups with whom he interacts by moving him to a different location. The source of the criminal behavior could also be economic. Perhaps a basic education or vocational training would eliminate the criminal's need to steal or burglarize because he would have a better chance of finding a job. The proponents of rehabilitation theory believe that it is a combination of some or all of these conditions that lead to the defendant's criminal behavior.
169
Whatever the cause of the behavior, however, rehabilitationists place their focus not on the offense committed as much as on what is needed to treat the offender and make it less likely that he will offend again.
170 Because every individual progresses at a different pace toward recovery, rehabilitationists find it illogical to set all sentences for a particular crime at the same or similar levels of punishment. Additionally, these individual differences make it impossible to gauge at the time of sentencing just how long it will take each offender to achieve the goals of rehabilitation.
Most judges, if asked, will say they use a combination of the above theories or utilize different theories in different cases.
171 Although this may be true, such a claim should not be allowed to blur the difference in a sentence depending on the predominant theory used by the judge in a particular case.
One example would be when a man finds his spouse in bed with another man grabs a shotgun and shoots the spouse to death. This man has no criminal record and no history of such behavior. A judge placing greatest emphasis on incapacitation might say that this man is unlikely to pose a danger to the community and, therefore, sentence him to relatively little time in jail. Similarly, the rehabilitationist might not sentence the defendant to a prison term because the defendant only needs to work on anger management in extreme situations. Proponents of deterrence may regard the defendant's remorse and history as signs that he does not need a long prison sentence to be persuaded not to commit such an act again. Additionally, general deterrence based sentencers might focus on how much the shooting was REsoL. 335, 360 (2001) . [Vol. 33 purely reactive versus how much it was planned. If the latter, the crime is more suited to a deterrence-based sentence. The more thought that goes into a criminal act the more likely it is that the offender can be persuaded not to commit such an act in the future by making the penalty for the . current crime very harsh. Advocates of general deterrence will sentence the defendant according to how strongly they believe the message must unequivocally resonate that such shootings will not be excused or minimized because of the circumstances involved.
See
Retributionist sentencers may impose a much different sentence than the utilitarian-based sentencers discussed above. A judge with retributionist views might consider some of the factors used by other groups, including incapacitation, rehabilitation and deterrence, but ultimately he would likely still punish the defendant severely for the crime committed. This is because a judge relying primarily on retribution theory would not wish to deprecate the seriousness of taking a human life and, therefore, impose a heavy sentence on the defendant.
Often, a sentence based in retribution theory is harsher than one that looks for guidance to the utilitarian theories, but also the opposite is true on many occasions. 172 One case that reached the Supreme Court that involved such a sentence was Hutto v. Davis. 173 The case involved Roger Davis, who was convicted in Virginia of the crimes of possession and possession with intent to distribute nine ounces of marijuana. 174 He was originally sentenced, by a jury and approved by the trial judge, to twenty years in prison on each charge, which ran consecutively.175 In other words, Davis got forty years in prison for offenses involving nine ounces of marijuana. 176 This sentence was thirteen times longer than the average for defendants in Virginia who were convicted of similar offenses at the time. 177 When Davis was sentenced, the jury took into consideration a number of personal factors of the defendant. 178 The jury concluded Davis was a poor candidate for rehabilitation and determined that he needed to be deterred by a long sentence or incapacitated, lest he do other anti-social things. 179 A retribution-based sentence would require a relationship between the seriousness of the crime and the length of prison time given the 80, 87, 88 (1996) .
defendant. Such a requirement would surely rule out a sentence of forty years for the crimes of which Davis was convicted. Although the length of sentences can vary greatly depending on the predominant theory of punishment used by the sen tencer, so too can the entire structure of a sentencing system turn on which punishment theories have the greatest influence on the criminal justice system. During the middle of the twentieth century, the utilitarian theories of punishment were used in most, if not all, American penal systems. lSO One result of this focus, particularly on rehabilitation and incapacitation, was the common use of the indeterminate prison sentence. lSI
The distinguishing feature of the indeterminate sentence is that at the time the judge issues the sentence, it is largely uncertain just how much time the defendant will actually be incarcerated. Is2 By contrast, a completely fixed sentence sets the duration of prison time at the instance the sentence is issued. The indeterminate sentence is consistent with the rehabilitation and incapacitation models of punishment because each of those theories looks primarily to the offender rather than the offense committed. Is3 Indeterminate sentences condition the length of incarceration on the amount of time the defendant needs to be separated from society so he no longer poses a serious danger or the time it will take him to become rehabilitated. I84 As the length of time it takes to achieve these results varies with the individual offender, it is very difficult for the judge at the time of sentencing to determine how long a period of time the defendant needs to be incarcerated to achieve the desired results. Therefore, for a judge whose primary sentencing goals are either incapacitation or rehabilitation, it is better to wait and see how the individual defendant is progressing before deciding when he should be released. ls5
While in theory sentences can be completely fixed (ten years in prison) or completely indeterminate (a period of time from one day to life to be decided later by the appropriate authorities), they are almost always neither completely fixed nor entirely indeterminate. During the mid-twentieth century, sentences were far more indeterminate and the range of minimum and maximum sentences far greater than they are today.lS6 In California, for example, most of those con- Md. 16, 221 A.2d 397 (1966) .
In Dir. of Patuxent Inst., the Court of Appeals of Maryland found that the defendant had to be released from the Patuxent Institution because the defendant had been referred to the Institution for a diagnosis of possible defective delinquency. Id. at 24, 221 A.2d at 402. The court held that a person cannot be referred to the Institution until one or more of the five prerequisites of conviction for a specified crime existed. Id. The Maryland Defective Delinquent Act was established to protect society from persons who show a "propensity toward criminal activity." Id. at 32, 221 A.2d at 406. The Institution focuses on confinement and treatment in the means of rehabilitation, rather than punishment and deterrence. See id. The court in this case, however, found that the defendant had none of the prerequisites when he was referred and the county that referred the defendant erred in doing so because only the sentencing court could refer the defendant. Id. at 24, 221 A.2d at 402. mum) and judges who frequently sentenced defendants to prison terms with wide ranges (i.e., five to fifteen years).189 Attacks on the indeterminate sentencing system from both the left l90 and the right in the later half of the twentieth century resulted in far more determinate sentences. 191 The ranges of sentences were markedly reduced l92 and the focus of sentencing was on the crime more than the criminal. 193 Rehabilitation became a secondary concern in many punishment systems or even a non-existent one in some. 194 Foremost among these systems was the one adopted by the federal government. 195
In 1984, Congress approved the formation of a new and radically different sentencing system than had been used previously.196 A point 189. 190. 191. 192. 193. 194. 195 .
196.
See, e.g., Charles J. Ogletree REv. 1938 REv. ,1941 REv. -42 (1988 .
The left argued that they were unfair, discriminatory, and rewarded conformity in the institution rather than true rehabilitation. JESSICA MITFORD, KIND AND UNUSUAL PUNISHMENT 91-92 (Alfred A. Knopf ed., 1973 The right argued that they resulted in the release of dangerous criminals too early, rewarded inmates who were good at playing the game, led to too much sentencing disparity among those who committed the same crime, and focused too much on rehabilitating the criminal without sufficient concern for the harm to the victim and the seriousness of the crime. (2000), but as Charles Ogletree notes, the Commission decided to consider rehabilitation and personal factors only in determining whether a sentence fits within the guidelines. Id. In his view, " [a] system that fails to consider the offender's personal characteristics places too great an emphasis on the harm caused by the offender's act and too little emphasis on circumstances that would serve to mitigate the punishment." Id. at 1953-54. Although rehabilitation was one of the stated goals of the federal sentencing system, the Guidelines "failed to achieve a proper balance of the four theories of punishment, favoring retribution and general deterrence, and relegating rehabilitative efforts to those convicted of only the least severe crimes." Karin Bornstein, 5K2. system was established that placed greatest emphasis on the crime committed and only looked to a small number of personal factors of the criminal, most of which were fairly objective in nature. 197 The systemic goal was to reduce almost entirely disparities in sentencing, thus ensuring that those who committed similar crimes received similar sentences. 19B Judges were given far less sentencing discretion both as to the range of their sentences and what factors they could use to govern their sentencing determinations. 199 While most states have not adopted stringent mandatory guidelines like those adopted by the federal government, many states have substantially changed their sentencing systems to limit the range of sentences and reduce their indeterminacy. 200 Maryland, in limiting its range of sentences, establishing certain mandatory minimum sentences, adopting permissive sentencing guidelines, and creating sentencing review panels, has followed the national trend away from indeterminacy in sentencing and toward some limitation on judicial discretion. Unlike the federal government, however, Maryland still proclaims rehabilitation to be one of the primary goals of sentencing. 201 Furthermore, the guidelines that exist in the state are only advisory and are not followed by the judges in about half the cases before them. 202 These differences in sentencing philosophy and structure are most significant when it comes to assessing the appropriateness of sentencing revision. In the federal system in which parole has been abolished, where rehabilitation is not a primary goal of sentencing, and curtailing disparity is a raison d'etre, to allow judges to revise sentences would seem to be anathema. 203 Sentencing revision is done most often to foster the goal of rehabilitation, and it can often result in offenders who committed the same crime, receiving markedly differ-ent sentences. 204 But in a sentencing scheme like Maryland's, allowing judges to adjust sentences after seeing how the offender is progressing in his efforts to deal with the problems that led him to offend, can greatly further the goal of rehabilitation.
V. ARGUMENTS FOR AND AGAINST REVISORY POWER
The wisdom and fairness of giving judges the power to modify sentences is the subject of much controversy among those involved in the criminal justice system. The most vocal critics of judges' power to reduce sentences have been prosecuting attorneys,205 victims' rights activists 206 and some state legislators. 207 Some of the critics are completely opposed to the practice of judicial sentence modification, while others would like to see a one-year time limit imposed, or the practice restricted to only non-violent crimes. The strongest support- The argument most frequently advanced by opponents of sentence modification is that the convicted criminal is getting a benefit he or she does not deserve. 212 After receiving all the protections of due process and being sentenced by a judge considering all relevant matters, the right to sentence revision offers the defendant a second chance to obtain a favorable sentence. 213 Allowing the convicted criminal this second chance takes away from the finality of the process 214 and de- prives victims of the closure to which they are entitled. 215 Additionally, by sentencing defendants to a term of imprisonment and then later modifying the sentence to allow them their freedom earlier, the criminal justice system takes away from the notion of truth in sentencing. 216 Thus, the possibility of sentence modification well into the defendant's serving of his sentence is said to erode confidence in a system that seems always to be struggling to maintain even the barest level of public confidence. 217 While the power to revise sentences does take away from the finality of the original sentence, such finality would not be present in any event because of the possibility of pardon or executive clemency. Most prominent in creating this uncertainty as to how much time a defendant will ultimately serve is the possibility of parole.
Incarcerated defendants in Maryland have the possibility of obtaining parole after serving one-quarter of their original sentences,218 or in cases of "violent crimes,"219 one-half of their sentences. 220 The members of the parole board, using statutory factors 221 and their own personal assessments of each inmate, determine whether the defendant will be released the first time he is eligible for parole or at any of several other junctures during his time in prison. 222 Victims are rarely told of this possibility when the sentence is imposed, and even if they are, the uncertainty is still present. 223 Therefore, if by finality for victims, it is meant that they will know at the time of sentencing how long the defendant will be incarcerated, such finality will not be achieved with or without sentence revision.
Until 2001, the Maryland Rules did not require that victims be notified when an inmate had an approaching modification hearing, which often closed the door to having the victim's views expressed through the prosecution. 224 Wisely, the Rules were amended to require that victims be notified when a hearing will be held on the defendant's request to have his sentence reduced. 225
In order to foster public confidence in the system,226 and to make the process "more open,"227 the Rule was amended to require judges making sentence modifications to do so "only on the record in open court, after hearing from the defendant, the State, and from each victim or victim's representative who requests an opportunity to be heard."228 The judge is also required to "file or dictate into the record a statement setting forth the reasons on which the ruling is based."229
Critics of sentencing modification argue that the power to alter the sentence once it has been imposed by the judge, and held valid by an appellate court, resides with the executive branch of the government. 230 The traditional methods for sentence modification-parole, Id. Persons given life sentences may be eligible for parole after either fifteen or twenty-five years, and such parole is contingent on "the approval of the Governor." MD. CODE ANN., CORR. SERVS, § 7-301 (d).
life sentences with and without the possibility of parole, contemplates that those sentenced to life with the possibility of parole would at least have their cases reconsidered at some time. 241 The Honorable Joseph Murphy, Chief Judge of the Court of Special Appeals of Maryland, views this kind of situation as one argument for retaining a judge's power to modifY: "People otherwise eligible for parole are suddenly no longer eligible. . . . Well, a judge might want to make an adjustment for that."242
In part because of these reasons and in part beyond them, advocates of sentence revision maintain that judges are far better positioned to determine which convicted persons should have their sentences modified and specifically what forms these modifications should take. 243 In contrast to the parole board, judges see the defendants personally and often get to know them in a manner different than that of the parole board. 244 As several judges indicated in the Survey conducted in co~unction with this Article, judges are better able to gauge and keep track of the progress, or lack thereof, that an offender is making to deal with the root causes of his offense. 245 Additionally, judges have far better knowledge of the crime itself, including the degree of culpability of the defendant, the role of the victim, the seriousness of any injury or loss, and the attitude of the defendant at the time of the crime.
Nonetheless, due to the problems that critics see as arising from the lack of finality created by sentence revision, some advocates want to place a time limit on how long after imposition of the original sentence a modification request could be heard. Specifically, some Maryland state legislators and prosecutors have proposed a one-year limitation. 246 Supporters of sentence revision respond to this by asserting that a one year, or any fixed time period, is often not long enough to determine whether an offender has been rehabilitated and 241. See Montgomery, supra note 239, at B4. In Lomax v. Warden, an inmate serving a life sentence, and who had been recommended for parole by the Commission, challenged Glendening's policy as an ex post facto law in violation of Article 1, Section 10, Clause 1 of the United States Constitution and Article 17 of the Maryland Declaration of Rights. 356 Md. 569, 572, 741 A.2d 476, 478 (1999) . The court denied his challenge, holding that the Governor's announcement of a policy on how he was likely to exercise discretion was not a "law" within the meaning of the constitutional prohibitions. is deserving of sentence modification. 247 Individuals progress at different paces, depending, for example, on whether they are engaged in educational, therapeutic, vocational or psychological programs.
248
No one fixed time period fits all. Additionally, some programs are not available to offenders until they have served a certain amount of their sentence and other programs may have a waitlist that extends beyond a year or more.
249
Another systemic argument advanced by opponents of the sentencing revision power is that modifYing sentences creates disparity among judges regarding the sentences of individuals who commit the same or similar crimes.
25o It is the view of most observers of the criminal justice system that disparity in sentencing practices creates unfairness in the system, which adds to the public perception of the entire criminal justice system as being unfair. 251 This perception has real consequences when it comes to matters such as funding and the degree of cooperation victims and witnesses are willing to provide in criminal cases.
Judges in Maryland, as in most other states, have great discretion within prescribed statutory limits regarding the sentence to be imposed.
252 To deal with the problem of sentencing disparity, Maryland has guidelines that are intended to encourage judges to sentence in a similar manner and that provide three judge panels to which the defendant can appeal his or her sentence. 253 These guidelines, however, Md. 671, 679, 602 A.2d 1185 Md. 671, 679, 602 A.2d , 1189 Md. 671, 679, 602 A.2d (1992 [Vol. 33 are permissive,254 and in fact, recent statistics reveal that Maryland judges sentence outside the guidelines in approximately half of all criminal convictions. 255 Whatever disparity that may occur as a result of sentence modification exists in large part because of the sentencing discretion afforded judges by law. 256 Sentencing revision may create more disparity or conceivably less disparity-if the judge's original sentence was on the harsh side-but the disparity is not created by the right to revise sentences. The most that can be said in this regard is that revision offers judges a chance to create disparity a second time.
The systemic arguments advanced by those opposed to sentence revision often embody the principles of the retributionist approach to punishment discussed in Part N. Retribution is one of the justifications for punishment that has been approved in Maryland and elsewhere. A retributionist is concerned almost exclusively with the sentencing result that the punishment fits the crime, a decision that can be made at the time of the original sentence. 257
In Maryland, and virtually every other state, however, rehabilitation, incapacitation and deterrence are also valid considerations that inform ajudge's sentence. 258 These three utilitarian punishmentjustifications may arguably be implemented better at a time beyond the original imposition of sentence. 259 How rapidly has the offender's alcohol, drug or psychological counseling progressed in making him less subject to the influences that were at the root of his criminal conduct? Has he or she made restitution, completed community service or fulfilled other obligations imposed by the judge for the betterment more than two years imprisonment' may have the sentence reviewed by a threejudge panel. [d. § 8-102(a). 254, [d. § 6-211 (b) . Regulations adopted by the Sentencing Commission "are voluntary guidelines that a court need not follow. Md. 61, 80, 785 A.2d 1275 Md. 61, 80, 785 A.2d , 1285 Md. 61, 80, 785 A.2d -86 (2001 Md. 255, 265, 647 A.2d 1204 Md. 255, 265, 647 A.2d , 1209 Md. 255, 265, 647 A.2d (1994 State v. Dopkowski, 325 Md. 671, 679, 602 A.2d 1185 , 1189 (1992 Johnson v. State, 274 Md. 536, 540, 336 A.2d 113, 115 (1975 of the victim or the offender? Does the offender still pose such a danger to the community that he needs to be separated from it? Has the offender been punished enough so that he will regard the consequences of being apprehended and punished for criminal conduct as outweighing the benefits of such conduct? Many judges and other proponents of sentence revision believe that all of these questions are best answered after observing the defendant for some time after his sentence has begun and that the judge is best positioned to evaluate them.
260
Inextricably linked to the positions expressed immediately above is the belief that people looking forward to at least some possibility of reward are more likely to change their behavior in order to achieve that reward. 261 A prisoner who has an application for sentence reduction pending before ajudge has much more incentive to behave properly and work toward improvement than one who has no possibility of release for many years.
262
Such incentives are regarded as having benefits within penal institutions as well. Offenders are said to be less likely to cause trouble within custodial institutions if they know that by not engaging in such conduct, they increase their chances for having their sentences reduced. 263 Motivational benefits deriving from an offender's awareness of the possibility of sentence modification occur in non-custodial The hope for a reduction in sentence is foremost in a prisoner's mind and has a substantial effect on a prisoner's performance in prison .... The court should have the right to look at an inmate's conduct in prison. When a motion for reconsideration is [Vol. 33 sentences as well. Judges in Maryland often use sentence revision as a way of granting convicted defendants PBJ. PBJ is a means by which a judge can reward a defendant by having the conviction wiped off his record if he achieves the specific goals set by the judge. Many judges report changing a defendant's sentence to PBJ after completion of a prison sentence or after successful completion of the conditions of his probation.
264 Many judges believe that offenders are likely to work harder to achieve these goals if they know they can come back before the same judge to demonstrate that their salutary behavior is now deserving of probation before judgment.
Those who argue against the need for sentence revision note that the judge can sentence the defendant to PBJ at the time when the original sentence is imposed.
265 Should the defendant not abide by the conditions set by the judge, the probation can be revoked and the judge can impose any sentence that could have been imposed originally. Although this might be a satisfactory alternative in some cases, judges cite several limitations. First, pursuant to the statute, it cannot be used in all cases; for example, a second conviction for drug possession or any sentence over three years for District Court and five years for Circuit Court.
266 Second, this procedure does not give the judge as much control as sentence reduction. With PBJ, judges are dependent upon the probation authorities to notify them if the defendant has violated the terms of the probation. With sentence reduction, the burden is upon the defendant to come before the judge and demonstrate that the conditions have been met.
267
A final motivational advantage of the possibility of sentence revision involves the use of the defendant to assist in the capture of other criminals or in their prosecution. Sentenced defendants can be brought back before the judge and have their sentences reduced pursuant to an agreement with the prosecutor either that they disclose information the police need in a criminal investigation or that they agree to testify for the prosecution in cases related or unrelated to their own conviction. 
VI. SURVEY OF JUDGES' USE OF POWER TO REVISE SENTENCES269

A. Process and Goals
During the 2002 session of the Maryland General Assembly, a bill was introduced to limit the power of judges to revise the sentences of convicted offenders downward pursuant to Maryland Rule 4-345. 270 In response to the proposal, representatives of the MSBA testified before the Judiciary Committee of the House of Delegates. The crux of this testimony was that before action was taken to alter or revoke the revisory power of judges more information was needed, beyond merely the anecdotal, regarding the frequency and the manner in which judges use the revisory power. 271
While the above referenced bill never made it through the House of Delegates, the MSBA believed that any future consideration of the revisory power would benefit greatly from information gathered from court files and the views of judges concerning judicial use of this power. Accordingly, the MSBA formed a Task Of the approximately 250 surveys sent out, seventy-six were returned. The Survey was designed not to get hard numbers (in large part because the judges have no real access to these numbers), but to ascertain the approaches that judges take and their reasons for doing so. Therefore, while the study does not yield results of a highly empirical nature, the seventy-six surveys that were returned reveal some police or prosecution. See supra Part VI. One judge reported a case in which a defendant had been sentenced to thirty years, all but fifteen suspended after his conviction for caIjacking and robbery with a deadly weapon. Id. In exchange for the defendant's cooperation and testimony in a murder prosecution, the judge revised the sentence to thirty years, all but two suspended. Id. 269. The survey data is available for review in the office of Professor Steven
Grossman at the University of Baltimore School of Law. 270. S. 73, 2002 Leg., Reg. Sess. (Md. 2002 H.D. 160, 2002 Leg., Reg. Sess. (Md. 2002 clear trends regarding how judges approach and exercise the revisory power and do allow for the drawing of some significant conclusions. The SUIVey was divided into two parts. The first part asked questions about the general approaches that the judges take when they receive a motion for sentence modification.
273 The second part asked the judges to recall specific instances in which sentence modification was granted and asked questions about those cases.
274
B. Results of First Part of Survey
How often granted?
Approximately seventy percent of judges reported that they granted motions for modification either never or rarely-thirty-nine out of fifty-six of those who responded appropriately to this question. The others said that they granted sentence modification motions frequently.
How long after the motion is filed?
The judges were asked how often they granted motions for sentence modification more than one year after the motion was made and how often after more than five years. The clear response of the judges was that the majority of motions for sentence modification that are granted occur within the first year of the defendant's sentencing. When looking at the second time period, the overwhelming result of the SUIVey was that judges rarely granted modification motions after five years.
Of the cases in which they granted sentence modification, most judges reported that only five percent or fewer of those modifications granted occur outside the one-year period-thirty-nine out of sixtyfive judges reporting used a figure of five percent or less. Of the cases in which they granted sentence modification, over 4/5 of the judges reported that only one percent of those modifications granted occurred outside the five-year period-fifty-three of sixty-three reporting used a figure of one percent or less.
How often do defendants file motions for modification?
The response of the judges revealed no pattern as to what percentage of defendants file motions for modification. The numbers varied widely, from very few-one, five, and ten percent-to very manyninety, ninety-five, and one-hundred percent. This may reflect the fact that judges have varying reputations for how seriously they consider modification motions, and accordingly defense attorneys routinely file motions with some judges and do not with others.
273. Id. 274. Id. 
How often were hearings held?
Judges were asked how often they granted hearings when modification motions were made to them. Most judges said they granted hearings less than half of the time such motions were made-fifty-one of seventy-one judges reporting used the figure of fifty percent or less. As to the judges who reported granting hearings more than half the time, the percentage of hearings granted varied widely-up to ninety and one-hundred percent of the time for a few of the judges.
5. When hearings were held, how often was there no objection to sentence modification from the prosecutor?
Judges were asked whether in cases in which hearings were held, how often the prosecutor objected to the defendant's receiving some sort of sentence modification. Most judges reported that in the majority of cases, prosecutors made no objection to the granting of some sentence modification-forty-five of sixty-five judges responding said that prosecutors objected less than half of the time. Almost half of the judges reported that prosecutors did not object to modification in seventy-five percent or more of such cases-thirty-one of sixty-five judges responding.
How often were motions for modification denied?
This question, similar to the Survey's first question, attempted to get the judges to report in estimated numbers their sense of how often they deny modification motions. A clear majority of the judges reported that they deny such motions seventy-five percent or more of the time-forty of sixty-five judges responding. The numbers varied widely for the other judges.
7. What goals are to be achieved from holding the motion sub curia?
The judges were asked what goals they hoped would be achieved while they held the motion sub curia. By far, the goal that appeared most often on the Survey was that the defendant would make significant progress or complete a drug or alcohol rehabilitation programfifty of the seventy-six survey forms mentioned this. Other goals mentioned by a significant number of judges were: waiting to see if the defendant paid monetary restitution (twenty-four); having the defendant successfully complete the period and terms of his probation (eighteen); seeing whether the defendant would stay out of trouble in one manner or another (twelve); seeing whether the defendant would complete or make significant progress in an educational program (twelve); determining whether ~e defendant had been rehabilitated (eleven); and seeing whether the defendant exhibited exemplary conduct while incarcerated (ten). Other goals mentioned less frequently were: completing community service (four); recognizing that the de-[Vol. 33 fendant had been punished enough (four); to comply with the terms of a plea bargain that modification be granted or considered (two); to reflect the defendant's aging (one); giving the defendant a break as a first offender (one); and seeing that the defendant complied with a no contact order (one).
Clearly, the vast majority of the goals mentioned by the judges had to do with determining if the defendant rehabilitated him or herself in one manner or the other or that the defendant complied with terms of the original sentence, such as making restitution, performing community service or completing probation.
8. What criteria were used in deciding whether modification should be granted?
The judges were asked what criteria they used in deciding whether to grant sentencing modification motions. Not surprisingly, the responses to this question were somewhat similar to the ones immediatelyabove.
This time, however, the question contained within it examples of some of the criteria generally accepted as reasons for granting such a motion: successful completion of an alcohol! drug/psychiatric treatment; exemplary conduct while serving a term of confinement; cooperation with law enforcement officers and/or prosecutors; payment of restitution; illness or injury; family and/or community support. On slightly less than half of the surveys returned-thirty-three out of seventy-six-judges simply wrote "all of the above" criteria were used. Of the judges who chose to mention criteria individually, the one mentioned most was participation in alcohol or drug rehabilitation programs (thirty-four), followed by: paying restitution (seventeen); completing probation (ten); exemplary conduct while incarcerated (six); staying out of trouble (six); cooperation with police or prosecutors (six); performing community service (five); becoming rehabilitated (four); participation in educational programs (four); illness or age (four); that the crime was a first offense (three); attempting to ameliorate the impact of changing parole guidelines (two); and the defendant's role as a victim (one).
C. Results of Second Part of the Survey
The judges were asked to detail three cases in which sentencing modification was granted.
1. What offense was the defendant convicted of when modification granted?
In providing examples of cases in which sentencing modification was granted, judges were asked first to state the offense involved. The most significant finding that emerged from this question was that four classes of crimes were clearly mentioned most often by judges in the examples they gave. Those four were: theft offenses (twenty-one); driving while intoxicated or impaired (nineteen); simple possession of drugs (seventeen); and sale or possession with intent to distribute drugs (fifteen). Other classes of crimes mentioned were: some type of assault (six); robbery or attempted robbery (five); burglary or housebreaking (five); child abuse or contributing to the delinquency of a minor (three); manslaughter voluntary and involuntary (two); violation of probation (two); driving with a suspended license (one); murder (one); arson (one); and rape (one).
2. Other information provided involving specific examples cited.
The remainder of the information supplied by the judges does not lend itself to quantifiable findings, and even if it did, as the cases are self-selected, examples would not yield figures of any real empirical value. Still, the kinds of cases offered by the judges and their reasons for modifYing sentences offer important insights into their practices.
The examples offered suggest that judges frequently use the revisory power to remove a criminal conviction in cases involving defendants who have succeeded in rehabilitating themselves in some meaningful way and whose further recovery may be negatively impacted by a criminal conviction on their record. Many of the examples mentioned involved typical drug possession or driving under the influence cases in which defendants that successfully completed drug or alcohol rehabilitation programs had their sentences of probation or short jail terms modified to PBJ.
There were, however, other cases involving more serious crimes, such as the man convicted of second degree assault for beating his wife who successfully completed a domestic violence program, went through intensive counseling with his wife and whose future employment prospects were seriously hampered by his conviction. Also, there was the woman suffering from a mental illness who had consensual sex with a minor that led to a conviction for contributing to the delinquency of a minor. She was awarded a PBJ after fully complying with the terms of her probation, obtaining psychiatric help and after a letter from her psychiatrist requesting the modification. One judge spoke of a serious case of arson in which a young man suffering from mental illness burned down the house of his grandparents. The judge required and received monthly letters from the defendant co-signed by the grandparents detailing the progress in his treatment, his activities and his plans. Mter some time, the judge modified his sentence of probation and gave the young man a PBJ. The judge reported that the young man recently graduated from the University of Maryland with a degree in engineering. Another judge told of a serious drug case in which the defendant had his sentence changed to a PBJ two [Vol. 33 years after the original sentence and upon the defendant's successfully completing Job Corps and his acceptance into the U.S. Army.
Some judges have used the revisory power to shorten the jail sentences of defendants, occasionally in cases involving serious crimes. Often this is done because the judge finds that the defendant had an exemplary record within the correctional institution and that concrete steps have been taken by the defendant to deal with the root causes of what led him to commit the crime. Typical of such cases is a young man whose original sentence of ten years in prison was modified to three years because he had an excellent institutional record, took advantage of programs available to him, had the full support of his family and the fact that the crime for which he was incarcerated was his first offense.
In other cases, judges sought to change the sentence of defendants once they had served time in prison and were succeeding after their release. A defendant who had served prison time for manslaughter and had been released had his sentence modified nine years after his original sentence because of the nature of his crime (as a seventeen year old he shot a friend), his educational advancements while in prison, his remorse, and the fact that at the time of the modification, the defendant was gainfully employed and had the support of his family. At times, judges have used the revisory power to allow defendants to leave jailor prison early in order to enter intensive drug rehabilitation programs at the time when beds become available.
In still other cases, judges reported using their revisory power to address what they believed was a clear injustice. In one case, a man who was sentenced to eighteen months in jail for violating his parole on an original conviction of criminal contempt for failing to make child support payments had his sentence modified when a belated DNA test revealed he was not the father. One judge reported modifying a sentence nine years after the motion was filed because of the facts surrounding the defendant's original conviction and sentence. In this case, a retired judge had offered the defendant a concurrent sentence if he pled guilty to robbery with a dangerous weapon. The defendant refused the offer and upon being convicted after trial, received consecutive sentences that were ten to twenty years higher than those he would have received under the guidelines that were adopted after his sentence. The reporting judge modified the sentence to conform to the guidelines then in existence and noted that this also avoided the need to deal with the defendant's claim that his sentence was retaliation for rejecting the original plea. Another judge reported a defendant's receiving a mandatory twenty-five year no parole sentence for being a repeat violent offender. The violent offense for which he was convicted was daytime housebreaking in which the defendant stole a watch and some jewelry. His prior violent crimes were also daytime housebreaking convictions. Shortly after the defendant was sentenced, the General Assembly removed daytime housebreaking from the list of violent crimes. The judge modified the defendant's sentence down to ten years.
D. Suroey Conclusions
The results of the Survey indicate that a clear m;:yority of the motions for sentence modification that are granted occur within one year of the time that the motion is filed. An overwhelming majority of those granted occur within the first five years after the motion is filed. It is also clear from the Survey that in a majority of cases in which modification is granted, such modification occurs without the objection of the prosecution. Although some crimes for which sentencing modification is granted are serious or violent felonies, the survey results suggest strongly that sentence modification is used, by far, most often for cases concerning theft, drugs, and driving under the influence of alcohol or drugs.
It is clear that judges use their power of revision to achieve various goals, most frequently ones related to the offender's ability to rehabilitate him or herself in one way or another or to address the damage resulting from the crime, such as by paying restitution. The direct result of judicial modification of sentences is that defendants receive a sentence that reduces or mitigates the sentence that was originally meted out to them. One indirect, but inevitable, result of this is that there will be an increase in the disparity of sentences given to defendants who com~it the same crime. In a system that prizes consistency above all and is based on retribution as the primary, if not exclusive, theory of punishment (such as the federal sentencing system of mandatory guidelines), the use of a judicial revisory power would be anathema. In a system such as that which exists in Maryland, where theories of rehabilitation, retribution and deterrence are all accepted theories of punishment and where judges are afforded significantly more sentencing discretion than in the federal system, many judges believe that some disparity is a worthwhile price to pay in order to be able to tailor a sentence to the needs of the defendant and the community in specific cases. The vast majority of judges who responded to this Survey believe that the revisory power allows them the time and flexibility they need to better inform their determination of how best to accomplish these sentencing goals.
VII. RECOMMENDATIONS AND CONCLUSION
This Article has reviewed the power of sentencing judges in Maryland to modify a defendant's sentence. Maryland gives its judges some of the broadest powers and longest modification power of any state. They may reduce a sentence at any time during its duration, for any reason they deem proper, so long as the defendant has made a [Vol. 33 motion within ninety days of sentencing and the revised sentence stays above any statutory minimum.
Not surprisingly, such broad power has its critics, and attempts have been made during the last several legislative sessions to put a one-year time limit on it. There is every reason to believe that this controversy will not go away, and that new attempts will be made to restrict the power of Maryland judges to modify sentences.
The authors of this Article believe that this judicial power should not be eliminated or significantly curtailed. In Maryland, judges are given great discretion at the time of sentencing to determine the proper punishment for the defendant, and they remain in the best position to determine later, whether this punishment should be changed. The authors believe that this judicial power compliments, rather than usurps, the executive parole function. It can be quite helpful, particularly in fulfilling the rehabilitative purposes of our penal system. If there have been a small number of abuses or bad decisions in the past, the new rules calling for victim notification and for judges to give their reasons for sentence reduction in open court should go a long way toward solving any existing problems.
The study done by the authors of this Article has shown that many judges use the possibility of sentence reduction as an effective incentive to shape a defendant's behavior, most often to complete drug or alcohol treatment. Establishing a one-year time limit would greatly interfere with this ability, because one year is often too short a period to determine if the defendant has completed the ne.cessary steps to change his behavior.
Although, in the final analysis, the authors do not believe that any time limitation is necessary, if one is to be imposed, then a five-year period would be a more reasonable compromise. Under no circumstances, however, should a limit shorter than three years be imposed. Anything less than three years will severely interfere with the power of sentence reduction as a useful tool for changing defendants' behavior.
There has also been some consideration of eliminating or limiting the power in cases of violent crime. This is a more difficult, complicated question. On the one hand, judges appear to use this power very sparingly and only after careful consideration. On the other hand, the victims of violent crime and the public in general believe that dangerous, violent criminals should be kept off the streets for all, or at least the majority, of their original sentences.
It should be remembered that judges are already somewhat limited in their power to reduce the sentences of many violent offenders due to mandatory sentences for certain crimes. While this is a closer question, the authors believe that no other restrictions are necessary. Judges can continue to make these difficult decisions on a case-by-case basis, just as they do at sentencing, under the scrutiny of prosecutors, victims, and the public.
If, however, judges' ability to modify the sentences of those convicted of crimes of violence is restricted, it should not be completely eliminated. There should still be some period of time, no shorter than 180 days, for the judge to reconsider-any sentence, including for a serious, violent crime. The majority of states give judges this power, so they can reconsider whether a sentence is too harsh, or was handed down without adequate consideration of all relevant factors.
One thing that was determined during the research for this Article is that it was very difficult to get an accurate picture of when and how sentence reduction was being used, due to inadequate record keeping at the county level. There should be a requirement that judges transmit, and counties maintain, a record of each use of this power. This would make it much easier in the future to evaluate its use and/or abuse.
We also believe that the current requirement that a defendant file a motion for modification within ninety days is neither necessary nor helpful. Under current law, it would seem to be malpractice for a lawyer not to make this motion in every case, even though in most cases the judge is not asked to act on it immediately. Even though it may appear highly unlikely at the time of sentencing that the judge will ever modify the defendant's sentence, it is impossible to predict what might happen years into the future. Because there is no risk and little cost in time to file such a pro forma motion, and the consequences could be so devastating if it is neglected, it should always be filed.
But a motion that is, or should be, made in every case, merely to preserve a defendant's right to ask for modification years into the future (usually based on circumstances that haven't yet occurred) serves no valid purpose. It would make much more sense to require the motion at the time the defendant is actively seeking modification, based on facts or factors that are present at the time of the motion. If there is a time limit imposed on the judges' power, then the limit for making the motion should be ninety or 180 days before that limit. In approximately __ % of the cases in which I held a hearing on a motion for modification, the State did not object to the defendant receiving some sort of modification.
General questions:
In approximately what percentage of cases have you denied a motion for modification? __ % In cases in which you held a motion for modification sub curia, what are the goals that you hoped the defendant would achieve?
What criteria have you used in deciding motions for modification (e.g., successful completion of alcohol! drug/ psychiatric treatment; exemplary conduct while serving a term of confinement; cooperation with law enforcement officers and/or prosecutors; payment of restitution; illness or injury; family and/or community support)?
To the extent you are reasonably able, please provide the following information about cases in which you granted a motion for modiHcation of sentence:
Case No. I (we appreciate that providing this information takes time, but please provide us with as many cases as time permits)
The offense that the defendant committed: The sentence initially imposed: The period of time between the initial sentence and the modified sentence:
The modified sentence: The reason(s) why the motion was granted:
Case No.2
The offense that the defendant committed:
The sentence initially imposed:
